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Court of Appeals of the District of Columbia 


No. 5534. 

Bula E. Croker, Appellant, 


vs. 


David Burnet, Commissioner of Internal Revenue 


Docket No. 32381. 

Bula E. Choker, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respdndent. 


For Petitioner: Edmund L. Mooney, Esq., 
Mackey, Esq. 

For Respondent: P. A. Bayer, Esq. 


Richard J. 


1927. 
Nov. ,18. 

Nov. 19. 

1928. 
Jan. 11. 

June 14. 
June 18. 

1929. 
Nov. 16. 
Dec. 6. 

1930. 
Feb. 19. 


Docket Entries. 


Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 

Motion for extension to 7/1/28 to file answer filed 
by General Counsel. Granted l/ll/j28. 

Answer filed by General Counsel. 

Copy of answer served on taxpayer—General 
Calendar. 

Hearing set 1/23/30. 

()rder placing on Day Calendar of Maif. 3, 1930. 

Motion to continue hearing to May, 1930, filed by 
t axpayer. 2 /20/30 granted for heari ng 3/31 /30. 
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i .'ov/. 

Mar. 19. 
Mar. 19. 
Mar. 25. 


Mar. 28. 

Mar. 28. 
Mar. 28. 
Mar. 29. 
Mar. 29. 
Apr. 28. 

May 9. 

May 20. 


June 2. 
June 20. 


o 


Application for order to take depositions filed by 
taxpayer. 

Motion to postpone hearing to May 15, 1930 or 
thereafter, tiled by taxpayer. 

Motion to deny application to take depositions 

and to denv motion for continuance tiled bv 

* » 

General Counsel. 

Order denying application for order to take depo¬ 
sition on interrogatories and the motion to con¬ 
tinue entered. 

Motion for continuance to Mav, 1930 tiled bv tax- 

ft 7 ft 


payer. 

Application for order to take depositions tiled by 
taxpayer. 

Order placing proceeding on Day Calendar of 
May 20, 1930 for hearing entered. 

Order to take depositions of Buie E. Croker en¬ 
tered. 


Deposition of Rula E. Croker tiled (2). Tax¬ 
payer served by Board. Commissioner served 

bv Xotarv. 

» • 

Motion for leave to file amended answer, amend¬ 
ment tendered, filed by General Counsel. 5 13 
30 granted. 

Hearing held before J. M. Sternhagen, Division 
10, on merits. Depositions received with cross- 
examination. Petitioner's brief due 30 days 
from June 20. 

Transcript of hearing of May 20, 1930 tiled. 

Brief filed by taxpayer. 


Xov. 7. 


Xov. 14. 
Xov. 18. 
Xov. 22. 
Xov. 25. 

1931. 
May 25. 

May 25. 


Findings of fact and opinion rendered, J. M. 
Sternhagen, Division 10. Judgment will be en¬ 
tered under Pule 50. 

Xotiee of settlement filed by General Counsel. 
Hearing set Dec. 3, 1930 under Rule 50. 

Consent to settlement tiled by taxpayer. 
Judgment entered—J. M. Sternhagen, Division 10. 

Substitution of Richard J. Mackey for E. I,. 

Mooney with appearance of R. J. Mackey tiled. 
Stipulation of venue filed—Court of Appeals, 
D. C. 
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Alav 25. 


Mav 25. 
*■ 

Sept. 10. 

Sept. 23. 
Sept. 25. 
Oct. 14. 
Oct. 14. 

Oct. 10. 
Oct. 10. 


Petition for review by Court of Appeals of D. C. 
with assignments of error and proof of service 
filed by taxpayer. 

Pnvcipe with proof of service thereon tiled by 
taxpayer. 

Stipulation for extension to Sept. 25, 4931 to pre¬ 
pare and transmit record entered. 

Agreed statement of evidence lodged. 

Amended pnreipe filed. 

Pnreipe with proof of service thereon jfiled. 

Stipulation for extension to Xov. 2, lj931 to pre¬ 
pare and transmit record tiled. 

Agreed statement of evidence lodged. 

Agreed statement of evidence approved and or¬ 
dered filed. 


Filed Xov. IS, 1927. 


Docket Xo. 32381. 


United States Board of Tax Appeals. 

Bui.a K. Choker, Petitioner, 

. 

i 

against 

Commissioner ok Internal Revenue, Respondent. 

The above named Petitioner hereby petitions for a rc- 

detenninatiou of the deficiencv set forth bv the Commis- 

• • 

sinner of Internal Revenue in his Xotice of Deficiency 
IT:FAK:C-1 :LB:bOD, dated September 21st, 1927, and as 
a basis of her proceeding, alleges as follows: 

1. The Petitioner is Bula E. Croker, The Wigwam, West 
Palm Beach, Palm Beach County, Florida. 

2. The Xotice of Deficiency, a copy of which is attached 
and marked Exhibit A, was mailed to the Petitioner in 
care of her attorney, Edmund L. Mooney, r±38 Pine Street, 
Borough of Manhattan, Citv of Xew York, oij September 
21. 1927. 

3. The taxes in controversv are income taxes for the 

i 

calendar year 1922 and amount to One thousand four hun¬ 
dred twenty-four and 74/100 ($1,424.74) Dollars. 
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(a) The Respondent herein, the Commissioner of Inter¬ 
nal Revenue, has erred in his failure to allow in his said 
determination of the petitioner's tax liability for the year 
1922, credit of Three hundred seventy ($370) Dollars for 
tax withheld at the source on income paid to your Peti¬ 
tioner upon corporate bonds held by her. 

4 (b) The Respondent, the Commissioner of Inter¬ 

nal Revenue, has erred in failing to allow as a de¬ 
duction the sum of Four thousand one hundred seven and 
08/100 ($4,107.08) Dollars paid by the Petitioner within 
the taxable year 1922 as taxes upon real property owned 

bv her in the State of Florida. 

* 

(e) The Respondent, the Commissioner of Internal Rev¬ 
enue. has erred in failing to allow in the determination of 

the Petitioner's tax liabilitv for the vear 1922 as a do- 

• « 

duct ion the sum of Six thousand five hundred ($0,7)1)0.00) 
Dollars paid by the petitioner within the taxable year for 
legal services and disbursements as a necessary expense in 
carrying on Petitioner's business. 

4. The facts upon which the Petitioner relies as a basis 
for this proceeding are as follows: 

(a) That on or about the 28th day of March, 1927, your 
Petitioner received from the Revenue Agent in charge, 
from his office in the Customs House, in the. Borough of 
Manhattan, City of New York, a letter stating that an ad¬ 
ditional income fax was due by your Petitioner for the 
year 1922 in the sum of Four thousand eight hundred 
seventy one ($4,$71.00) Dollars. Attached to said letter 
was a statement of adjustments which his office proposed 
to recommend, affecting Petitioner's income tax liability, 
a copy of said letter and statement being hereto annexed 
marked Kxhibit B. 

(b) That on the 7th day of May, 1927, pursuant to ex¬ 
tensions granted vour Petitioner bv the Revenue Agent in 
Charge, a protest against the proposed additional tax was 
filed with the Revenue Agent in Charge at his office in 

the Customs House, New York Citv. 


7 ) (c) That a hearing upon said protest was had at 

the Customs House in the Citv of New York on the 
7th day of June, 1927, at which hearing there were pre¬ 
sented receipts showing the following payments of real 
estate taxes paid by your Petitioner during the year 1922 
as follows: 
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O 


Town of Palm Beach, Florida, March 25, 1922. 
State of Florida, Palm Beach County, State a 
County taxes, March 28, 1922. 


There were also presented to the Committ 
hearing; receipts showing* payments to E. J. FT 
attorney at law, of Jacksonville, Florida, for * 
disbursements during* the year 1922 as follows: 

Jan. 4, 1922, Cash on account of services. 

March 12, 1922, Cash for printing of brief. . . . 

Sept. 28, 1922, ("ash on account. 

Xov. 6, 1922, Cash on account. 


. . $725.40 
id 

. . 5,381.68 


ec at said 
Ingle, Esq., 
ervices and 


Making a total of 


Claim was also made at said hearing for thj? allowance 


$2,000.00 

500.00 

500.00 

3,500.00 

$6,500.00 


of the lax paid at the source upon the interc 


by your Petitioner upon certain bonds owned Ijy her; also 
for the allowance as a deduction of interest paid the Hi¬ 
bernian Bank of Dublin, Ireland, bv vour Petitioner dur¬ 


ing the veai* 1922. Petitioner’s counsel at sji 
was not in possession of receipts showing the 
ments made on account of interest but these 
submitted to the Respondent, the Commissionij 


st received 


lid hearing 
actual pay- 
were later 
T of Inter- 
iid interest 


nal Revenue, and the item of deduction of sa 
paid was allowed. 

(d) Subsequent to said hearing and on or about the 24th 
day of June, 1927, a letter dated June 23rd. 1927, was 
received from the Revenue Agent in Charge, advis- 
6 ing your Petitioner that the protest and Revenue 
Agent's report, together with the revisions thereof, 
were being forwarded to the Commissioner of Internal 
Revenue, Washington, D. C. Schedules showing the re- 


of said let- 
ing the rev 


visions were attached to said letter and copies 
ter of June 23, 1927, and the schedules show 
visions are attached hereto, marked Exhibit ( 

(e) The additional tax to be assessed in accordance with 
the revised schedules forwarded by the Revenjie Agent in 
Charge to the Commissioner of Internal Revenue amounted 
to three thousand five hundred sixty four and 51/100 ($3,- 
564.51) Dollars, and a letter dated July 8, 19^7, from the 
office of the Commissioner of Internal Revenue was re¬ 
ceived, approving said report and confirming the addi- 
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tional tax liabilitv of vour Petitioner in the sum of Three 

« • 

thousand five hundred sixty four and 51/100 ($3,504.51) 
Dollars. 

(f) A protest, verified by your Petitioner on the 10th 
day of July, 1027, against the tentative determination by 
the Commissioner of Internal Kevenue, was duly filed in 
his office and evidence showing the payment of 1,410 pounds. 
11 shillings and sixpence by your Petitioner as interest to 
the Hibernian Bank, Ltd., Dublin, Ireland, was presented. 

Protest was further made to the inclusion of Seven thou¬ 
sand two hundred ($7,200) Dollars as income, beinii’ inter¬ 
est on a mortgage made bv Martha Walton to vour Peti- 
tioner, but which amount was never received by your Peti¬ 
tioner. 

Further protest was made to the disallowance as a deduc¬ 
tion of the sum of Six thousand five hundred ($0,500) Dol¬ 
lars paid for le^al services and disbursements during the 
vear 1022. 

(."•) The determination of the Commissioner as 
7 set forth in his letter of September 21, 1027, from 
which this appeal is taken, was as follows: 

“The adjustments recommended in the Revenue Agent's 
report dated June 23, 1027 have been approved as submit¬ 
ted with the following exceptions: 

A deduction of $0,442.41 has been allowed for interest 
paid in Dublin, Ireland computed as follows: 


KxHiaiuro 

rates. 


l>ate panl. Amount. 

June 30,1022. 042 pounds .. 4.41-11/10 

Dec. 30,1022. 777 pounds 11 1 

shillimrs . . 4.0385 


I'nited 
St at os 
value. 
£•> Q°V no 

3,000.78 

$0,442.41 


Interest of $7,200.00 on the Walton mortgages has been 
eliminated. Vour adjusted return is as follows: 

Interest received . $28,500.00 

Interest paid . 0,442.41 


Xet income 
Tax liabilitv . . . 


22.057.50 

2,120.70 
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s legal ex- 


Regarding the item of $6,500.00 claimed a| 
peases in the litigation in the Florida courts, jyou are ad- 
viscd that it is held that such items are not sujch business 
expenses as are deductible under the Revenue ^Vct of 1921, 
but are capital expenditures. While these expenditures 
may not increase the value of the property held, they in¬ 
crease the cost of the property to you and wheij such prop¬ 
erty is disposed of, they may be included in the cost, thereby 
decreasing the profit realized.’’ 

(h) The Revenue Agent’s report dated June 23rd, 1927, 
the adjustments recommended in which have been approved 
bv the Commissioner in his determination of 
September 21, 192/, showed a total net income 

<>r..! $31,592.92 

Eliminating therefrom the Walton interest ip 
accordance with the Commissioner’s determi¬ 
nation amounting to .|. 7,200.00 


Leaving a gross income of. 

Deducting therefrom the interest paid in Dublii 
Ireland, as set forth in the Commissioner’ 
determination in the sum of . 


$24,392.92 


Loaves a net income of 
Less exemption of . 


6,442.41 

$17,950.51 

1,000.00 


Leaves income subject to normal tax of.j. $16,950.51 

instead of $22,057.59 as found in the determination of the 
Commission- of Internal Revenue. 

8 (i) The tax upon which amount according to the 

rates prescribed by Statute for the year 1922 
amounts to One thousand one hundred forty-three and 
57/T00 ($1,143.57) Dollars computed as follows 

49; on $4,000.00 . 

SO on $12,950.51 . 

Surtax . 


Total . 

Tax withheld at source 


$160.00 
1,036.04 
317.53 

$1,513.57 

370.00 


$1,143.57 
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(j) Your Petitioner during tie* year 19*22 and for sev¬ 
eral years prior thereto held title individually and as ten¬ 
ant l>v the entirety to la rife tracts of vacant land in the 

Countv of Palm Beach, State of Florida, and vour IVti- 
• • 

tinner paid the following: items of taxes in the year 1922 
upon said land. 

State and county taxes paid March *28, 192*2 $3,381.6S 

Town taxes paid the Tax Collector of Palm 

Beach on March 25, 192*2 725.40 


Making a total of 


. $4,107.08 


(k) Included in the income of the return of your Peti¬ 
tioner for the year 192*2 is the interest received on the fol¬ 
lowing: bonds: 

Interest on $10-,000 St. Louis, So. Western By. 

Co. 4C bonds . $4,000 

Interest on $250,000 X. Y. Gas Electric Ileat & 

Power, \) c /c bonds 12,550.00 

Interest on $50,000 Reading 1 Co. Philadelphia 

Coal ct Iron Co. 4G bonds *2,000.00 

That all of tilt* above* named bonds are tax fret* and 
Petitioner is entitled to credit for tin* amount of the tax 
paid at the source. That the aggregate* of tin* interest re¬ 
ceived on said bonds is $18,500; two (2C ) per cent of which 
amounts to Three hundred seventy ($270) Dollars, 
9 in which sum vour Petitioner is entitled to a credit 
upon the amount of the tax found to be* due by her 
for the vear 1922. 

(l) I he respondent, the Commissioner of Internal Rev¬ 
enue, in his determination of July 7, 1927, has failed to give 
the petitioner credit in the sum of Three hundred seventy 
($370) Dollars for tax withheld at tin* source on income 
rercceived and reported by her on corporate, bonds, and 
has failed to deduct from gross income the sum of Four 
thousand, one hundred seven and 08 100 ($4,107.08) Dol¬ 
lars, the amount paid for real estate taxes although tin* 
determination of the Commissioner approved tin* recom¬ 
mendation contained in the Revenue Agent’s report, allow¬ 
ing the deduction for real estate taxes and allowing the 
credit for taxes withheld at the source. 
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(m) Your Petitioner paid during the year 1922 to E. J. 


L'Engle, attorney at law at Jacksonville, Flq 
of Six thousand five hundred ($6,500) Dollar 
sional services and disbursements, and the Red 
disallowed this item as a deduction. The servi< 
and disbursements made were in an action bro 
your Petitioner by Richard Croker, Sr., 
Croker, his next friend, in the Circuit Court 


rida, a sum 
for profes- 
pondent has 
es rendered 
tight against 

o o 

!bv Howard 
of the Fif¬ 


teenth Judicial Circuit of the State of Floridh in and for 


for relief in 

re into the 
Sr., and all 


Palm Beach County in Chancery. The prayer 
the bill of complaint reads as follows: 

“1. That a master be appointed to inqu 
mental condition of the said Richard Croker, 
the allegations in this bill contained. 

2. That a committee other than the said Buja E. Croker 
be appointed to act as the custodian of the estate of said 
Richard Croker, Sr., a person of unsouijid mind. 

10 3. That the said committee be authorized to care 

for the person and estate of said Riel 
Sr. under the direction of this honorable Court 
determination of this action and until such time] 


ian shall have been appointed of the person and property 


ard Croker, 
pending the 
as a guard- 


rirtue of any 
other state 


of the said Richard Croker, Sr., under and by \ 
statutory regulations of this State or of any 
obtaining jurisdiction in such matters or until jthe appoint¬ 
ment of an ancillarv guardian or committee. 

4. That the defendant be required to reconvev the real 
estate hereinbefore obtained by her with the moneys, prop¬ 
erties and proceeds thereof belonging to the said Richard 
Croker, Sr., and to release and reconvev unto the said 
Richard Croker, Sr., all her right, title and interest in and 
to such property heretofore taken in the joint names of the 
said Richard Croker, Sr. and herself. 

5. That the defendant be required to reconvey and trans¬ 
fer unto the said Richard Croker, Sr., all notes, mortgages, 
bonds, securities or personal property of any kind and de¬ 
scription obtained from him or with the proceeds of money 
belonging to him. 

6. That the defendant be required to make I a full, com¬ 
plete and thorough discovery of all lands, qnd personal 
property of any and all descriptions which she 


2—5534a 


has received 
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of or through the said Richard (Yoker, Sr., or from moneys 
rightfully belonging to him and to account for the income 
and proceeds therefrom. 

7. That an injunction be issued against the defendant, 
her agents, attorneys or any oilier person or persons rep¬ 
resenting her or acting for her, from selling, conveying, 
mortgaging, assigning, transferring, or in any other way 
disposing of any of the real or personal property wherever 
the same is located, which the defendant has obtained 
from, of, or through the said Richard (Yoker, Sr., and en¬ 
joining her from possessing, molesting or interfering with 
any of the property of the said Richard (Yoker, Si-. 

8. That any and all banks, bankers, trust companies, 
safe deposit box companies, custodians, individuals and all 
others — in their control or custodv, anv nionevs, funds, 
notes, bonds, securities or other things of value belonging 
to the said Richard (Yoker, Sr., whether in the name of 
the said Richard (Yoker, Sr., or in the name of Bula E. 
(Yoker, or both, lu* restrained from turning tin* same over 
to the said Bula E. (Yoker, or honoring any checks or 
orders signed by her, or her said husband or both, or in 
any way parting with possession of the same or any part 
thereof until said order is made by this honorable 

Court. 

11 9. 1'hat tin* said Bula E. (Yoker be enjoined from 

destroying or mutilating any books, records, docu¬ 
ments. vouchers or memoranda relating or appertaining to 
any of tin* aforementioned matters until further order is 
made by -his honorable (Yurt. 

10. That your orator have such other and further relief 
as this Court shall deem meet and agreeable in equity." 

The bill of complaint was tiled on tin* MOth day of March, 
1020. and the trial of the action was commenced on the 19th 

dav of Mav. 1920 and continued from dav to dav until tin* 

• • • • 

10th dav of .Turn*, 1920, when testimonv was closed. 

• • 

On the 12th dav of Julv, 1920, the Court made its order 

• • 

dissolving the temporary injunction and dismissing the bill 
of complaint. An appeal was thereafter taken by the plain¬ 
tiff to the Supreme Court of the State of Florida, where the 
decree of the Circuit Court was affirmed. 

The sum of Six thousand five hundred (80.7)00) Dollars 
paid by your Petitioner during the year 1922 was on ac- 
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count of legal services rendered and disbursements made 
on the appeal in said action to the Supreme Cjourt of the 
State of Florida from the decree of the Circuit Court of 
Palm Reach, Florida. 

(n) Your Petitioner was engaged in business during the 
year 1922 and for many years prior thereto in buying and 
selling real estate and during these years actually did buy 
and sell numerous parcels of real estate. Tlijj main por¬ 
tion of your Petitioner’s property consisted of real estate 
and during the year 1922, Petitioner held title to over two 
miles of vacant land in the County of Palm Reach in her 
individual name and jointly with Richard Froker, Sr., as 

tenants bv the entiretv. 

• • 

12 (o) The land owned by Petitioner was practically 

all vacant land and the other property of Petitioner 
consisted mainly of corporate bonds. 

(p) The payments made of Six thousand five hundred 
($0,500) Dollars by your Petitioner during thy year 1922 
for legal services and disbursements added no hing to the 
value of the property nor did they add to or prolong the 
life of the property nor can said payments be considered 
as an improvement or betterment, nor can there be any 
charge of depreciation made from year to year by reason 
of said payments as they have none of the elements of 
improvement or betterment. 

(q) That the expenditure of said sum of Six thousand 
five hundred ($(5,500) Dollars for legal services and dis¬ 
bursements was an ordinary and necessary expense of your 
Petitioner's business, and is deductible as such in the com¬ 
putation of your Petitioner’s net income for tile year 1922 
and her tax 1 iabilitv thereon. 

5. The Petitioner prays for relief from the deficiency 
asserted by the Respondent on the following and each of 
the following particulars: 

(a) Tn the computation of her net income she be allowed 
a deduction in the sum of Four thousand, one hundred 
seven and OS 100 ($4,107.08) Dollars, the amount paid by 
her during the year 1922 as real estate taxes. 

(b) In the computation of her net income she be allowed 
a further deduction of Six Thousand five hundred ($0,500) 
Dollars, the amount paid during the year 1922 for legal 
services and disbursements. 
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(c) That from the amount found to be her tax liability 

for the vear 1922, she be allowed a credit of Three 
* 

13 hundred seventy ($370) Dollars for taxes withheld 
and paid at the source. 

Wherefore Petitioner prays that this Board may hear 
and redetermine tiie deficiency herein alleged. 

EDMUND L. MOONEY, 

Counsel for Petitioner. 

Office P. (). Address, if38 Pine Street, Borough of 
Manhattan, Citv of Xew York. 

14 State of Florida, 

(’oh nf /i of Paint Pearlt, ss: 

P>ula F. Croker, beine; duly sworn, says: 

That she is thie Petitioner above named: that she has 
read the foregoinu* Petition and is familiar with the statc- 
ments contained therein and that the facts stated are true 
except as to those facts stated to be alleged upon informa¬ 
tion and belief and as to those facts she believes it to be 
true. 

BULA H. CHOKER. 


Sworn to before me this 14th day of November, 1927. 

M ARC A RET SALVAGE. 11.. s. | 
Xofar// Public. Stale of Florida at I.artje. 

My commission expires Nov. 9, 1931. 

15 Exhibit A. 

Treasury Department, Washington. 

IT :FAH :C-1. LB-60D. 

Sep. 21, 1927. 

Mrs. Bula E. Croker, 
c/o E. L. Mooney, 

38 Pine Street, 

New York, New York. 

Madam : 

The determination of your income tax liability for the 

year 1922, as set forth in office letter dated July 8, 1927, 

has been changed!as a result of the information submitted 

in vour brief of Julv 19, 1927, to disclose a deficiency in 
♦ • 7 7 » 

tax of $2,129.79, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 da vs from the 

/ft » 
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date of mailing of this letter within which to fil^ a petition 
for the redetermination of this deficiency. AnV such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Marie Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to 
file a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such pet it ion has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petit ion with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, I). C., for 
the attention of IT:FAR :C-1 :LB-60D. In the event that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the iteni|s to which 
vou agree. 

Respect full v, 

D. H. BL1AIR, 

Commissioner , 
By C. R. NASH, 
Assistant to the Commissioner. 

Inclosures: Statement, Form A. 

16 Exhibit A. 

Statement. 

IT :FAR :C-1. LB-60D. 

Sep] 21, 1027. 

i 

In re Mrs. Bula E. Croker, c/o E. L. Mooney, 38 Pine 

Street, New York, New York. 

I )oficiency 

Year in tax. 

1922 (Waiver) .$2,129.79 
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The adjustments recommended in the Revenue Agent's 
report dated June 23, 1927, have been approved as sub¬ 
mitted with the following exceptions: 

A deduction pf $6,442.41 has been allowed for interest 
paid in Dublin, Ireland, computed as follows: 

KxHinm:** I *nit «m 1 Slates 

I>:it«» p;ii<l. Amount. rates. value. 

June 30, 1922. 642 pounds 4.41-11 16 $2,835.63 

December 30,1922. 777 pounds... . 4.6385. 3,606.78 

11VL* shillings. - 

Total . . . $6,442.41 

Interest of $7,200.00 on the Walton mortgages has been 
eliminated. Your adjusted return is as follows: 

Interest received $28,500.00 

Interest paid. 6,442.41 


Xet income 
Tax Liabilitv 


$22,057.59 

2,129.79 


Regarding the item of $6,500.00 claimed as legal ex¬ 
penses in the litigation in the Florida Courts. you are ad¬ 
vised that it is held that such items are not such business 
expenses as are deductible under the Revenue Act of 1921, 
but are capital expenditures. While these expenditures 
may not increase the value of the property held, they in¬ 
crease the cost of the property to you and when such prop¬ 
erty is disposed of, they may be included in the cost, 
thereby decreasing the profit realized. 

Pavnient of the tax should not be made until a bill is 
% 

received from the Collector of Internal Revenue for vour 

% 

district, and remittance should then be made to him. 

17 Exhibit B. 

Treasury Department, Internal Revenue Service. 

March 28, 1927. 

Room 431 Custom House, X. Y. 

In re Hula E. Croker, e o E. L. Mooney, 38 Pine St.. X. Y. 
Date of report: March 17, 1927. 

Additional tax due: $4,871.00. Years covered: 1922. 

Madam : 

There is attached a statement of adjustments which this 
office proposes to recommend, affecting your income tax 
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liability, and a form of waiver of your right toj file a peti¬ 
tion with the United States Board of Tax Appeals. If a 
deficiency is indicated and the adjustments suggested with 
respect thereto are satisfactory, and you desire that the 
recommendations be forwarded promptly to the Bureau at 
Washington for review and final determination, the waiver 
should be signed and forwarded to this office'. Interest 
is payable on deficiencies found due as set fortji on the at¬ 
tached form 882. | 

If you do not agree with the conclusions set forth in the 
inclosed statement it is desired that every opportunity be 
afforded you to present to this office any objections or 
additional information. You are accordingly granted 
tliirtv davs from date of this letter within which vou mav, 
if you so desire, protest the proposed adjustments. The 
protest and any additional statement of facts must be sub¬ 
mitted to this office, executed in triplicate under oath, and 
should contain the following information: 

(a) The name and address of the taxpayer 'in the case 
of an individual the residence, and in the case of a cor¬ 
poration the principal office or place of business); (b) in 
the case of a corporation the name of the Stajte of incor¬ 
poration; (c) the designation by date and syfnbol of the 
letter advising of tin* proposed deficiency with respect to 
which the protest is made: (d) the designation of the year 
or vears involved and a statement of the amount of tax in 
dispute for each year; (e) an itemized schedule of the find¬ 
ings to which the taxpayer takes exception; (f) a summary 
statement of the grounds upon which the taxpayer relies 
in connection with each exception; and (g) in ease the tax¬ 
payer desires a hearing, a statement to that effect. 

If a protest is filed it will be given careful consideration 
in this office before the recommendations are forwarded to 
Washington for action. In the event that you do not pro¬ 
test within the thirty-day period, the case will be for¬ 
warded immediatelv thereafter to the Bureah at Wash- 
ington for review. 

In the event the recommendations are not approved 
upon review in Washington, you will be notified and given 
opportunity to discuss the changes with this office, or 
should you fail to protest to this office*, any protest which 
you may subsequently file with Washington will be re¬ 
ferred to this office for consideration. 
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If a defieiencv is indicated no remittance should be made 
until you receive notice of assessment from the Collector 
of Internal Revenue for vour district. 

Please acknowledge receipt by return mail. 

Respect full v, 

i ' R. T. MILKS, 

Revenue Aqent in Charqe , 

Bv J. 1). MAXXIXG, 
Internal Revenue Aqent. 

18 Exhibit B. 


Block Adjustments, Year 1922. 


3. Interest 


Retu rn. 
0 


Corrected. 

$35,700.00 


It). Total 


$35,700.00 


17. Total Deductions 
IS. Xet Income 


Schedule zrl -A. 


$35,700.00 


Explanation of Items. 

The taxpayer filed a return for 1922 showing no taxable 
income. A return was filed for the Estate of Richard 
Croker, which erroneouslv included Mrs. Croker *s income. 
This has been eliminated on report submitted on the Es¬ 
tate and should be properly included on her personal re¬ 
turn. 

Interest of $35,700 was received from the following in¬ 
vestments : 


Par value. 


Details. 


$250,000 X. Y. (las & Elec. 5s 
7,500 Kings Co. Elec. 5s 
125,000 Westchester “ Ry. 5s 
50,000 Reading Co. Pliila., C. & I. 4s 
100,000 St. Louis Southwestern 4s 
120,000 Walton Mortgage, Due 1924, (6/< ) 


Aiut. of 
Interest. 

$12,500.00 

:i.7r>o.oo 

6,2.50.00 

2.000.00 

4.000.00 

7.200.00 


$720,000 


Total 


$35,700.00 
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Explanation of Items. 


The taxpayer claims a deduction of interest paid on a 
loan to a bank in Ireland, but is unable to present evidence 
of payment and has accordingly been disallowed. 

A deduction is also claimed for taxes paid of $4107.08 on 
Florida real estate, and as taxpayer is unable to furnish 
detail, the decu-tion is disallowed. 

Claim is made for the following deductions of legal fees 
and other expenses in connection with personal litigation: 


M. Bussey 
’L’ Engl is 
Alienist . . 
Veterinarv 


Total 


$5,583.77 

25,000.00 

2,000.00 

500.00 

$33,083.77 


As these items are in the nature of capital expenditures 
tliev have been disallowed as deductions. 
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Schedule ir 2. 
Computation of Tax. 


Total net income (see sell. 1) 


Year 1922. 

$35,700.00 


Income subject to surtax . 

Less Exemption. 

Income subject to normal tax 


35,700.00 

1 , 000.00 


34,700.00 


Tax V/c on $4,000 . . 
Tax 8/V on $30,700.00 
Surtax. 


160.00 

2,456.00 

2,2ob.00 


Tot;il Tax 


4,871.00 


"Total tax assessable 


4,871.00 


Tax previously assessed 


None. 


Additional to be assessed 
3—5534 a 


$4,871.00 


















IS 
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Treasury Department, Internal Revenue Service, 

New York, X. Y. 

, June 23, 1927. 

Mrs. Bula E. Croker, 

Care E. L. Mooney, 

38 Pine Street, 

Xew York City. 

Madam : 

Reference is made to your communication of recent date 
in which exception is taken to certain adjustments shown 
in examining officer's report on your income tax liability 
for the vear 1922. 

You are advised that vour communication and Revenue 

i * 

Assent's report, together with revisions thereof, as shown 
in attached schedules, are being 1 forwarded to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., under even 
date. 

Respectfully vours, 

R. T. MILES, 

Revenue Agent in Charge , 
Bv R. I). DO NOG HUE, 

Internal Revenue Agent. 

FJHiILM. 


Exhibit C. 
Schedule 1 Revived. 
Net Income. 


Yt*:»r Kml(»il 1D2:!. 

Xet income as disclosed by R. A. R. $37),700.01) 

As corrected 31,.)92.92 


Xet adjustment. 4,107.08 

Xontaxable income and additional deductions: 

(a) Real Estate taxes $4,107.08 

Total . 4,107.08 


Xet adjustment as above 4,107.08 
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Schedule 1-A Revised. 
Explanation of Items. 


(a) Taxes paid on Florida property were [verified and 
allowed. 

Tax withheld and paid at the source on the following 
securities is allowed as a credit: 

Interest i Tax 


Xt. Louis & So. Western 4's. $4,000.00 

X. Y. Gas & Elect. 5’s.12,500.00 

Reading Co. Phila. C. & I. 4 . 2,000.00 


Total . 18,500.00 


80.00 

250.00 

40.00 


$:570.00 




Schedule 2 Revised. 


Computation of Tax. 

Total net income (See Schedule 1 Revised) 


|ear Ended 1022. 

.$31,592.92 


Income subject to surtax . 

Less Exemption. 

Income subject to normal tax 

Tax 4% on 4.000 . 

Tax 8% on 26,502.92. 

Surtax . 

Total Tax . 

Less tax withheld at source. 

Total tax assessable 


31,502.92 

1,000(00 1,000.00 


$30,592.92 


160 00 
2,127143 
1 ,647l08 


3,934.51 
370100 370.00 


3,564.51 


Tax previously assessed 
Additional to be assessed 


None. 

3,564.51 
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24 Filed Jim. 14,1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 
Docket Xo. 32381. 


Bula E. Croker, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 


The Commissioner of Internal Revenue, bv his attorney, 
C. M. ( barest, General Counsel, Bureau of Internal 
Revenue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1. Admits the allegations of Paragraph 1. 

2. Admits the allegations of Paragraph 2. 

3. Admits the matter set forth in the preliminary para¬ 
graph under 3. 

(a) Denies the error complained of in Paragraph 3 (a). 

(b) Admits the error complained of in Paragraph 3 (b). 

(c) Admits the! error complained of in Paragraph 3 (c). 

4. (a) As to the matter set forth in Paragraph 4 (a), 
same is irrelevant and is denied. 

(b) As to the matter set forth in Paragraph 4 (b), same 
is irrelevant and is denied. 

(c) As to the matter set forth in Paragraph 4 (c), same 
is irrelevant and is denied. 

(d) As to the matter set forth in Paragraph 4 (d), same 
is irrelevant and is denied. 

(e) As to the matter set forth in Paragraph 4 (e), same 
is irrelevant and is denied. 

25 (f) As to the matter set forth in Paragraph 4 (f), 

same is irrelevant and is denied. 

(g) Admits the matter set forth in Paragraph 4 (g). 

(h) Denies the matter set forth in Paragraph 4 (h). 

(i) Denies the matter set forth in Paragraph 4 (i). 

(j) Admits the petitioner paid taxes in the amount of 
84,107.OS during the year 1922, and denies the remainder 
of Paragraph 4 (j). 
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(k) Admits the taxpayer is entitled to a credit of $370.00 
for taxes paid at source and denies the remainder of Para¬ 
graph 4 (k). 

(l) Admits that the Commissioner has failed to give peti¬ 
tioner credit in the sum of $370.00 for tax withheld at source 
and has failed to deduct from gross income jhe sum of 
$4,701.08, taxes as set out in Paragraphs 4 (k)j and 4 (j), 
respectively, and denies the remainder of Paragraph 4 (1). 

(m) Denies the matter set forth in Paragraph 4 (m). 

(n) Denies the matter set forth in Paragraph 4 (n). 

(o) Denies the matter set forth in Paragraph 4 (o). 

(p) Denies the matter set forth in Paragraph 4 (p). 

(<l) Denies the matter set forth in Paragraph 4 (q). 

Denies, generally and specifically, each and every allega¬ 
tion contained in the taxpayer's petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer's appeal be 
denied. 

(Signed) C. M. CIIAREST[ 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

JOHN E. MARSHALL, 

Special Attorney , 

Bureau of Internal Revenue. 

JEM * MP caf. 

26 United States Board of Tax Appeals. Tendered 

May 9, 1930. 

Filed May 13, 1930. 

United States Board of Tax Appcali. 


Docket Number 32381. 

Bula E. Choker, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

A in ended Answer. 

The Commissioner of Internal Revenue, by h|is attornev, 
C. M. Charest, General Counsel, Bureau of Internal 
Revenue, for amended answer to the petition i filed in the 
above-entitled appeal, admits and denies as foljlows: 


00 
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1-2. The allegations contained in paragraphs 1 and 2 are 
admitted. 

3. It is admitted that the taxes in controversy are income 
taxes for the year 1D22 in an amount of not less than $1 ,- 
143.57. 

3 (a). Is admitted. 

3 (1>). Is admitted. 

3 (e). It is denied that the ('ommissioner erred as alleged 
in subparagraph (c) of paragraph 3 of the petition. 

4 (a)-(f). The allegations contained in subparagraphs 
(a) to (f), inclusive, of paragraph 4 are denied. 

4 (g). Is admitted. 

4 (li). Is denied. 

4 (i). Is denied. 

4 (j). Admits that the petitioner paid taxes in the 
amount of $4,107.08 during the year 1922. 

4 (k). It is admitted that the petitioner is entitled to a 
credit of $370.00 for tax paid at source. 

4 (1). Admits that the Commissioner failed to give peti¬ 
tioner credit in the sum of $370.00 for tax withheld at 
source and failed to deduct from gross income the sum of 
$4,701.08 taxes paid in 1922. 

4 (m). Is denied. 

4 (n). Is denied. 

27 4 (o). Is denied. 

4 (]>). Is denied. 

4 (q). Is denied. 

5. Denies generally and specifically each and every al¬ 
legation contained in the petition not hereinbefore admitted, 
qualified, or denied. 

Wherefore it is prayed that upon final hearing of this 
appeal, the petitioner’s deficiency for 1922 be redetermined 
to be $1,143.57. 

(Signed) C. M. (MI A REST, 

C. M. CIIAREST, 
General Counsel, 
Bureau of Internal Revenue. 

(If Counsel: 

PHILIP A. BAYER, 

Special At for net/. 

Bureau of Infernal Revenue. 

PAD cfb 5 8 30. 
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United States Board of Tax Appeals!. 


Docket No. 32381. 

Bula E. Croker, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated November 7, 1930. 

1. Taxpayer and her husband were the owijers of real 
estate some of which he had conveved to her alnd some of 
which was owned jointly, and they had been engaged, in 
buying and selling lands and securities. Taxpayer’s step¬ 
son instituted a suit to have taxpayer’s husbaiid declared 
incompetent and the transfers to taxpayer set ajside, during 
the pendency of which suit said property was tied up. 
Held, attorney's fees paid by the taxpayer foi^ defense of 
said suit are not deductible as ordinary and necessary ex¬ 
penses of carrying on a trade or business. 

2. In deciding that such an outlav is not deductible as 

•n * 

an expense it is not necessary to decide that it is either 
a non-deductible ‘‘personal, living or family expense” or 
a capital expenditure. 


K. L. Mooney, Esq., for the petitioner. 

1\ A. Bayer, Esq., for the respondent. 

A true eopv. Teste: 

B. I). GAMBLE, 

('Jerk, V. S. Board of Tax Appeals. 


This proceeding involves a deficiency of $2,129.79 in 
income taxes for 1922. The only contested issue is the 
deductibility as a business expense of attorney’s fees in¬ 
curred in defending a suit affecting petitioner’s right to 
certain properties. 


Findings of Fact. 

Petitioner is an individual residing at West P 
Florida. During 1922 she held certain tax-f 


’aim Beach, 
ree bonds 
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from which she received $18,500 in interest; a tax of 2 per 
cent on this income, amounting to $370, was paid at the 
source. Petitioner was also the owner of certain real 
estate on which she paid in 1022 $4,107.08 in taxes. In 
computing her income-tax liability for 1022, the 
20 Commissioner failed to credit petitioner with said 
tax of $370, and failed to allow as a deduction from 
“toss income the said amount of $4,107.08. 

On November 20, 1014, petitioner was married to Rich¬ 
ard Welstod Croker, who was at the time owner of certain 
tracts of land near West Palm Beach known as “The 
Original Mile", “Ocean Vista", and the Otto Kahn prop- 

ertv. Hr also .owned a half interest in the Koval Palm 
• • 

Bridge, which lie had built about 1010. At tin* time of her 
marriage petitioner had no capital, but with money which 
her husband gave her and interests in land which he had 
deeded her sin* joined him in tin* business of buying and 
selling real estate at Palm Beach, West Palm Beach and 
other places. They also bought and sold through the New 
York market securities which they kept at West Palm 
Beach. Between 1017 and 1010 they jointly acquired 
numerous pieces of property forming a connected tract 
between the Atlantic Ocean and Lake Worth and also 
disconnected parcels. With the exception of the lot on 
which their dwelling was situated, these holdings were un¬ 
improved and were known as jungle property. 

They were disposing of parts of these tracts by sale 
until March, 1920, when a son of petitioner's husband, 
Howard ('roker, as next friend of his father, instituted a 
suit against petitioner in his father's name, seeking to have 
his father declared incompetent and all transfers of prop¬ 
erty to petitioner set aside. As a consequence of this 
litigation the real estate and all other property belonging 
to petitioner and her husband were tied up, and with the 
exception of some personal funds released in August, 1920, 
remained so until 1922 when the suit was finally decided 
in petitioner's favor and her right to the property trans¬ 
ferred was recognized. This occurred shortly after her 
husband's death in April, 1922. Thereafter petitioner 
disposed of other tracts of land by sale. 

30 In defending the aforesaid suit petitioner’s hus¬ 

band paid as attorney’s fees in 1920 large sums, 
and in 1922 petitioner so expended $6,500. Tn computing 


I 
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her income tax liabilitv for said vear the Co 

» •> 

failed to allow this expenditure as a deduction 


"Toss income. 


nmissioner 
from her 


Opinion. 


Sterxhagex: Of the three issues originallv 


raised by 


the petition, the first and second are conceded by respond¬ 
ent and need not be considered or decided. Ip the rede¬ 
termination they will be adjusted favorably to petitioner. 

Idle third issue is whether petitioner is entitled to deduct 
the $0,500 paid in the tax year 1922 for attorney’s services 
and the print in."- of a brief in the litigation against her 
and her husband brought bv her husband’s children to set 
aside conveyances to her and to her and her husband jointly 
and to have her husband declared incompetent and his 
affairs administered. The deduction is claimed under Reve¬ 
nue Act of 1921, section 214 (a) (1), as an “ordinary and 
necessary expense paid or incurred during the taxable 
vear in carrving on anv trade or business.” 

There is no necessity seriously to question whether 


for 


even 


petitioner was carrying on a trade or busines 
so, it is our opinion that the fees paid in defending this 


suit wen* not ordinary and necessary expenses 
curred in carrying it on. Although the inst 
pendency of the litigation probably impaired t 
operations of petitioner and her husband, this| alone does 
not give the defense the character of an incident of the 
business. There is nothing to indicate that it 
the business, but it rather appears to have be! 


of litigation which would have been instituted and de¬ 
fended oven if petitioner had merely been the grantee of 
properties from her husband, or had otherwise, as 


21 the children thought, benefited at their 


paid or in- 
tution and 
le business 


crew out of 
on the sort 


expense by 


taking advantage of their father’s alleged incom¬ 
petence. The fact that there may have been a business 
which incidentally may have suffered does not bring tin* 
cost of defending the suit within the statute. Tt is not, in 
our opinion, a proper deduction. Marshall Field , — Fed. 
(2d) —, (Circuit Court of Appeals, Second Circuit, July 
7. 1920): David (i. Jojjco 2 B. T. A. 292. | 

AYo need not go so far as to call it a “personal, living 
or family expense” which is expressly nondedu^tible under 

4—5524a 
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section -ir>, nor need we say, with respondent, that this is 
a capital expenditure to be treated as part of the cost of 
the numerous properties involved in the suit. If the ex¬ 
penditure does not meet the statutory requirement, it can 
not be deducted, even though it may not properly be classi¬ 
fied as a “capital expenditure/’ It is clear that there are 
expenditures which are not of a capital nature and yet 
do not meet the test of the statute. Dome Mines, Ltd,, 20 
B. T. A. .‘>77. (’f. Chestnut Farms Dairy, Inc., 19 B. T. A. 
192: Dwight W. Williamson. 17 B. T. A. 1112. Xor do we 
hold it to be a cpst of clearing title to the properties as in 
Phoenix Development Co., 13 B. T. A. 414; Shan'-IIayden 
Building Co.. IS, B. T. A. 949: Ravlin Corporation, If) B. 
T. A. 1112. The outlav is deductible onlv if brought within 
section 214: and failing that, it was properly disallowed. 

Reviewed bv the Board. 

% 

Judymeut will he entered under Buie 50. 

Seawkll, dissenting: I do not agree with the legal con¬ 
clusion reached in this case. When it is found as facts 
that the taxpayer and her husband were engaged in the 
real estate business, and that this business was 
52 “tied" up for two years, by suit brought by the 
stepson as next friend to his father and that tin* 
$0,500 attorney fee was paid to defend the suit and by the 
defense the business was untied—then neither the Joyce 
case nor tin* Field case cited is, in my opinion, authority 
for the decision. 

It is my opinion that the attorney fee paid under the 
circumstances detailed is a deductible ordinarv and neces- 
sary business expense under section 214 (a) (1) of the 
Revenue Act of 1921. 

Lansdon, Smith, Trussed, and Van Fossan agree with 
this di ssent. 

So United States Board of Tax Appeals. 

Docket Xo. 52381. 

Bn. a E. Choker, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Judgment. 

Subsequent to the promulgation of the Board’s report 
of Xovember 7. 1930, 21 B. T. A., — respondent, in accord- 
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ance with Rule 50, submitted a redetermination of de¬ 
ficiency which petitioner agrees is in accordance with the 
Board's report. It is, therefore, 

Ordered, adjudged and decided that there is a deficiency 
in petitioner's income tax for 1922 of $1,143.57. 

Entered Xov. 25, 1930. 

J. M. STERXHACjrEX, 

Member, United States Board of Tax Appeals. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeal*, i 

34 United States Board of Tax Appeals. Filed May 

25, 1931. 

Jim. 15, 1931. 

Court of Appeals of the District of Columbia. 

Docket Xo. 32381. 

Bula E. Choker, Petitioner, 

against I 

Commissioner of Internal Revenue, Respondent. 


Stipulation. 

It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto that the de¬ 
cision of the Board of Tax Appeals in the above matter 
made by an order and judgment of redeternjinat ion en¬ 
tered on Xovember 25, 1930, may be reviewed by the Court 
of Appeals of the District of Columbia. j 

Dated X. Y., Mav 23, 1931. 

RICHARD J. MACKEY, 

Attorney for Petitioner. 

C. M. CHAREST, 

Attorney for Respondent. 
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35 United States Board of Tax Appeals. Filed May 

25, 1931. 

Jun. 15, 1931. 

Court of Appeals of the District of Columbia. 

Docket Xo. 32381. 

Bula E. Croker, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

Petition for Review . 

To the Court of Appeals of the District of Columbia: 

Your petitioner, Bula E. Croker, respect fully shows: 

Firsl. This is a petition for review of decision of the 
United States Board of Tax Appeals entered on the 25th 
dav of November, 1930 after a trial of the issues raised 
by petition bearing docket Xo. 32381 and an answer 
thereto. 

Second. The nature of the eontroversv is a determina- 
tion of deficiencies in income taxes for the year 1922 in 
the sum of $2,129.79, which deficiency was reduced and ad¬ 
judged to amount to the sum of $1,143.57 by the determina¬ 
tion of the United States Board of Tax Appeals. 

Third. Your petitioner is a resident of the Town of West 
Palm Beach, in the State of Florida within the jurisdic¬ 
tion of the Circuit Court of Appeals for the Circuit, 
3G and pursuant to stipulation entered into with coun¬ 
sel for the. respondent, it has been agreed that this 
petition of review may be considered by the Court of Ap¬ 
peals for the District of Columbia. 

Fourth. The errors committed by the Board of Tax Ap¬ 
peals asserted by the petitioner and intended to lx* argued 
are as follows: 

(1) The Board erred in making the order of redetermi¬ 
nation herein and judgment entered on November 25, 1930. 

(2) The Board erred in finding a deficiency in income 
tax for the year 1922 in the sum of $1,143.57. 

(3) The Board erred in its conclusion that the petitioner 
was not entitled to deduct as a business expense an attor- 
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ney's fee in the sum of $6,500 paid in the tax year 1922 
for attorney's services and the printing of a prief in a 
litigation against her and her husband brought l|v her hus¬ 
band's children to set aside conveyances to her juid to her 
and her husband jointly and to have her husbapd declared 
incompetent and his affairs administered pursuant to the 
Revenue Act of 1921 Section 214 (a) (1) as an ordinary and 
necessary expense paid or incurred during the taxable 
vear in carrving on anv trade or business. 

(4) The Board erred in its conclusion that the attor¬ 
neys' fee paid by petitioner was not a deductible ordinary 
and necessary business expense under Section -14 (a) (1) 
of the Revenue Act of 1921. 

27 (5) The decision and order of redetenhination of 

the Board and its judgment are contrary to the 

facts. 

(6) The decision and order of redetermination of the 
Board and ils judgment are contrary to the law. 

Wherefore your petitioner prays that this court may 
review the action of the Board of Tax Appei Is and for 
such other and further relief as to the court mav seem 
just and proper. 

Dated New York, Mav 22, 1931. 

RICHARD J. MACKEY, 

Attorney for Petitioner. 

Office and I\ O. Address: 1501 Broadway, Borough of 
Manhattan, Xew York Citv. 


28 State of Xew York, 

County of Nov York, .<?.<?: 

I, Richard J. Mackey, being duly sworn, say: I am the 
attorney for Bula K. Croker, the petitioner in t)iis proceed¬ 
ing. 1 have read the foregoing petition and jim familiar 
with tiie contents thereof. The allegations if fact con¬ 
tained therein are true to the best of.my knowledge, infor¬ 
mation and belief. 

This petition is not filed for purposes of delay, and I 
believe that the petitioner is justly entitled to the relief 
sought. 

RICHARD J. MACKEY. 
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Subscribed and sworn to before me this 23rd day of 
May, 1931. 

[Seal of Jean Lum, Notary Public, New York County.] 

JEAN LUM, 

JEAN LUM, 
Notary Public. 

N. Y. County No. 193, Reg. No. 3L58. 

Commission expires March 30, 1933. 

39 Filed Oct. 10, 1931. 

United States Board of Tax Appeals. 

Bula E. Croker, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated that the annexed “Statement of 
Evidence in tiie Case” contains all the evidence essential 
to the decision of the appeal taken by the Petitioner above 
named, to the Court of Appeals of the District of Colum¬ 
bia: and it is consented that the same be approved by a 
member of the United States Board of Tax Appeals, pur¬ 
suant to Rule 73 of the United States Supreme Court 
Equity Rules, and be tiled in the office of the Clerk of said 
Board as part of the record in the said appeal. 

Dated October 3rd, 1931. 

RICHARD J. MACKEY, 
i Attorney for Petitioner. 

(Sgd.) U. M. < MIA REST, 

Attorney for Respondent. 

40 United States Board of Tax Appeals. 

Docket No. 32381. 

Bula E. Croker, Petitioner, 


Commissioner of Internal Revenue. Respondent. 

Statement of Evidence . 

The above-entitled case came on for hearing* on the 
twentieth day of May, 1930, before the Honorable John M. 
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Sternhagen, Member of the United States Boat’d of Tax 
Appeals at Washing-ton, D. C.—E. L. Mooney, Esq., for 
the petitioner and P. A. Bayer, Esq., for the Condmissioner. 
The deposition of the petitioner taken at Hoorn 1315 
Harvey Building, West Palm Beach, Florida, April 21, 
11)30, at which time there were present F. T. Fancher, Esq., 
for the petitioner and Raymond F. Brown, Esq., for the re¬ 
spondent, was offered in evidence by counsel for the pe¬ 
titioner. The objections offered by counsel for Respondent 
at the time of the taking of the deposition were considered 
bv the Member and rulings made thereon as indicated in 

* • ' i 

the statement in the various places of their occurrence. No 
objection was made to the receipt of the deposition as a 
whole and it was received bv the Member. 

The petitioner, Bula E. Croker, having been first duly 
sworn to testify the truth, the whole truth, aid nothing 
but the truth, testified as follows on direct examination: 

I am Mrs. Bula E. Croker. I reside in Pjilm Beach, 

Florida. My husband's name was Richarjl Welsted 

Croker. My said husband died April 29th, 1922. In the 

year 1922 and during previous years, my said hjisband was 

engaged in the real estate business and the Celling and 

buying of bonds, and in a general business. 

41 Mv husband and mvself conducted a business of 

• * 

buying and selling real estate in Palm Beach and 
West Palm Beach and other places. 

Mr. Croker, mv husband, built the Roval Palm Bridge 
in West Palm Beach, and he was half owner of that bridge. 
He had what they called shares in that enterprise. I can¬ 
not give the exact vear in which the bridge was built but 
it was prior to our marriage—prior to 1914. jl was mar¬ 
ried to Mi*. Croker November 26th, 1914. I think the bridge 
was built in 1910 or 1911. 

After our marriage Mr. Croker and I spent a portion 
of our time in Palm Beach and the rest of the time in our 
home in Ireland. 

In 1910 Mr. Croker had bought what was knojvn as “The 
Original Mile”, the property where the “Wigwam” now 
stands. He also was the owner of 800 feet known as 
“Ocean Vista”—T think that’s the name of itj—adjoining 
the Bingham and Bolton properties. He also owned what 
was known as the Otto Kahn property, 200 x 180 feet, on 
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Sunset Avenue. That was the extent of Mr. Croker's 
ownership of property in Palm Beach and West Palm 
Beach at the time of our marriage, aside from the bridge 
property. Wes bought a tract from Alice Kccleston and 
also bought 3,000 feet of ocean property from Douglas 
Graham and his sister. We also bought a tract of land 
from Mrs. White of Newberry, Florida. 1 think that was 
in May 1018. We remained here in 1017, 1018 and 1010, 
and it was during that period. 

42 On the west side of Lake Worth we bought the 
(Vane lot on South Olive Avenue, and also what 

was known as tlie Sophia Delavan property on South Olive 
Avenue. 

Aside from tin* “Original Mile” that Mr. Oroker had 
previously bought, we connected up 14,000 feet of ocean 
property running from the Atlantic Ocean all the way 
through to Lake Worth, and running north and south about 
14,000 feet. I mean running feet, up and down tin* ocean 
front. We also bought 2500 feet from K. L. Brelesford on 
the lower end. 

Petitioner was asked this question by her counsel: 

( t ). Do you remember how many tracts or portions Sec¬ 
tion 14 was divided into? That is the Graham property. 

To this question counsel for the respondent objected 
on the ground that the question was irrelevant and im¬ 
material. This objection was waived. Tin* witness an¬ 
swered tin* question as follows: 

A. I don't believe I could tell vou where the Graham 
property was located, but I know we bought from the Gra¬ 
ham family some 3000 or 4000 feet of their property in 
different purchases. 

Witness continued her testimonv as follows: 

Besides the business of the purchase and sale of real 

estate, Mr. Groker and myself engaged in the business of 

the sale of stocks and bonds. We did not sell stocks and 

bonds in Palm Beach. Tliev were New York com- 

* 

43 panics—New York investments. We kept the secu¬ 
rities here (that is, at Palm Beach). 

We sold the New York stocks and brought tin* monev 
here and invested in this property. We sold some West- 
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inghouse and some Wabasli, also a stock that jvvas called 
(j eneral Development. 

The real estate that we purchased was all vadant or un¬ 
improved property—what was known as jungle property, 
except the Wigwam which was about 7S0 feet. ! The Wig 
warn is the place where I live. 

Mr. Croker conveyed the first mile of the property known 
as “Wigwam Mile” to Alice Eccleston, and sh(> deeded it 
to me. These conveyances were made I think in 
1917. 

1 remember some more property we bouglit- 
feet from lliram F. Hammond in 1919. We also bought 
from Thompson and Jackson an adjoining 200 fdet of ocean 
property, from lake to ocean. Those last mentioned pur¬ 
chases were disconnected from the other properties men- 


Xovember, 
ibout 400 


the other 
from Miss 


a property 
as in 1924. 


tioned. They were about two miles north of 
property. We also bought another 100 feet 
Flizabelli Norton. That would be in Ocean from 

lake to ocean. 

We sold to Caroline E. Perkins 300 feet of the first 
“Original Mile” of Wigwam property in 1917, and in 1919 
we sold to Martha E. Walton 2300 feet of this; “Original 
Mile”. We sold tin* Otto Kahn lot, 200 x ISO feet, in 1917 
or in the early part of 191S. We sold a portion of the 
“Original Mile” to Elizabeth Norton. I doiCl remember 
the year but think it was in 1919. That was 250 feet 
44 from lake to ocean property. Since Mr. Croker’s 
death I sold 100 feet of the Ocean Vis 
to William Randolph Hears!. I think that \v 
I also sold the original Hammond and Thompson & Jack- 
son properties to Xanna Rasmussen of Chicago. That was 
sold in 1924 or 1925. 

At this point counsel for the respondent objected to any 
transactions after the year 1922, since the same were not 
in issue in the case and moved to strike out the answers 
of the witness in this respect. The objection was over¬ 
ruled. 

The witness continued her testimony as follows: 

We sold the following property that I have not pre¬ 
viously mentioned: We sold the Delavan property in 1920 
and tin* Crane property also in 1920. 

«.)—oo34 ci 
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After Mr. (broker's death in the early part of 1922, the 
followin';* event, happened that interfered with our real 
estate business and prevented tin* making of other sales: 
The property has been tied up in litigation and lis pendens 
have been filed against it. 

The matters here in issue are in regard to certain at¬ 
torney's fees. These fees were in connection with the suit 
that was tiled against me through mv husband to restrain 
us from selling any property or having any business deal¬ 
ings. Our bank account was tied up and we had no money 
to live on. The suit was also to have Mr. Croker declared 
incompetent and to have someone take charge of his 
property. This suit was instituted in March, 1920, by Mr. 
Croker "s children through Howard Croker, his son. He 
filed that suit as the next friend of Mr. Croker against 
me. lie had Mr. Croker, my husband, sue me, 
45 and he instituted tin* suit as next friend for Mr. 

Croker. They asked to have the property that was 
deeded to {tie redeeded to Mr. Croker. and that Mr. Croker 
he declared incompetent. They also asked to have a man 
appointed over his body, and they asked to have charge of 
all his property in every form, and to take it out of his 
hands. 

Every piece of property we owned was affected by this 
litigation. There was a lis pendens against all of it. Our 
bank account and our box was tied up. We didn't even 
have money to pay the servants and we had to borrow 
knives, forks and spoons because our silver was tied up. 

It was a long-drawn-out suit which lasted over two vears. 
Our attorneys were Mr. II. L. Bussey and Mr. E. J. 
L'Engle of Jacksonville, Florida. They are the men to 
whom the fees now in question wen* paid. There was also 

a New York lawyer who represented us in the same case_ 

Mr. Harold Nathan. I forgot to add that in the bill of 
complaint tiled by Howard Croker in 1920 they asked to 
have our marriage annul-ed. 

It was agreed by the attorneys representing the parties 
at this hearing that Mrs. Bula E. Croker paid to attorneys 
representing her tin* sum of Six Thousand ($(>,000.) 
Dollars for legal services and Five Hundred ($500.) Dol¬ 
lars for the printing of the brief in connection with the 
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action of Howard Croker, next friend, against Bula E. 

Croker, mentioned by the witness. 

4(> The witness was then asked the following ques- 

tion: 

( c ). J)o you remember how much of this amount of Six 
Thousand Dollars was paid to Mr. L’Engle, o^r was it all 
paid to him '! 

The witness answered as follows: 

A. Jt was paid to Mr. L'Engle in 1920—Six Thousand 
Dollars was paid to him and Five Hundred Dol ars for the 
brief, 1920 or 1921. 

The witness continued her testimony as follows: 

AYe made the first payment to our attorneys for their 
services in the Howard Croker case in 1920 before we left 
here. I couldn't tell you how much we paid tljem without 
refreshing my memory. It was paid at different times. 

In 1022 I made the following payments to our Attorneys: 
Six Thousand Five* Hundred Dollars to Mr. L'Engle. This 
was Six Thousand Dollars for his services and Five Hun¬ 
dred Dollars for the brief. That was for representing us 
in t he 1920 suit. 

In making out our income tax for 1920, or my husband’s 
income tax, the following amounts of fees paid to lawyers 
were reported and included in the tax return fojr that year: 
Mr. L'Engle $25,()()(!; Mr. Leventrit, $7,500, mjid then Mr. 
Xathan was paid another additional $15,000 foij the partici¬ 
pation in the 1920 suit, and Air. Bussey wasl paid a fee 
of $10,000. ‘ j 

Counsel for tin* respondent objected to any testimony re¬ 
garding attorneys* fees in other years than thje year 1922, 
and for the reason that they are not involved in this case, 
and counsel moved to strike out the answer of the 
47 witness in this respect. The objection was over¬ 
ruled and exception noted. j 

The witness was shown by her counsel a paper purport¬ 
ing to be a photostatic copy of the income fax return 
signed bv Richard Croker and sworn to on the 17 dav 

• . I • 

of February, 1921, reporting income for the yriar 1920, and 
was asked to look at it and state whether it showed any 
of the amounts paid to attorneys and reported for that 
rear, and if so, what. 
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Counsel for respondent objected to any testimony re¬ 
gardin'? the income tax return of Richard Croker for the 
year 1920, said return bein'? filed in the year 1921, and 
havin.iT no connection or bearing on the issues involved in 
this case. 

Counsel for respondent moved to strike out any answer 
of the witness in relation to this purported return, for the 
reason that same was irrelevant, immaterial and not perti¬ 
nent to the issue. The objection was overruled and excep¬ 
tion noted. 

The witness, after looking at the paper, answered as 
follows : 

Yes, this is the return for 19*20 and the amounts paid 
were $10,000.00 to Mr. Bussey: $23,000.00 to Mr. LThurle; 
$13,000.00 to Mr. Nathan and $7300.00 to Mr. Cook. 

At this point counsel for the respondent renewed his 
motion to strike out all the answer of tin* witness 
48 in regard to these attornevs' fees paid bv Richard 
Croker, Si*, and deducted by him in his purported 
income 1 tax return for the vear 1920, for the reason that 
same* are not involved in the issue's in this case, 'flu* mo¬ 
tion was denied and exceptions noted. 

The witness was then asked the following ejuestion and 
<?ave the following answer: 

Q. Do vou know whether those amounts were allowed bv 
deductions in the income tax payment of your husband for 
the vear 1920? A. Yes, sir. 

Counsel for respondent renewed his motion to strike out 

all the answer of the witness in regard to these attornevs’ 

* % 

fees paid bv Richard Croker, Sr. and deducted bv him in 
his purported income tax return for the year 1*921). for the 
reason that same are not involved in the issues in this case. 
The motion was denied and exceptions noted. 

On cross-examination by counsel for respondent, the wit¬ 
ness testified as follows: 

The witness was asked the followin'? question and t?ave 
the followin'? answer: 

( c ). Mrs. Croker. you mentioned a number of times that 
“we purchased real estate.” Do you mean that the money 
was furnished by Richard Croker and the title was 
4-9 taken in the joint names of you and Mr. Croker? 
A. No, I mean that my money helped to pay for it. 
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The witness continued as follows: 

I had no monev of mv own in 1914. The nuinev I refer 

• * | 

to was given to me bv the decedent, Mr. (Toker. 

» * • 

The witness was asked the following question and gave 
tin* following answer: 


O. In the vear 1920 when this suit was brought against 

V • I ' 

von bv vour husband bv his next friend, Howard (Toker, 
was not the purpose of the suit to call for ai( accounting 
of all the money and property given to you l|v your hus¬ 
band? A. I don't remember that an accounting was asked 
for. 'That may have boon in the Bill, but the main issue of 
the suit was to have Mr. (Toker declared incompetent and 
to have a man appointed over his body. 

The witness then continued her testimonv as follows: 

It was necessary for me to defend this suit in order to 
retain the property. They tied up all our money and we 
had nothing* to buy food. We had our tickets bought to 
go to Ireland, but we couldn't leave the country. The order 
was to keep us here. Mr. (Toker's sons did rot have any 
interest in his property—they didn't have a dime in his 
property. 

If tliev had been successful in their suit, we would have 
lost our property, if they had Mr. (Toker deejared incom¬ 
petent. The purpose of this suit was t(|» get hold of 
:>() Mr. (Toker's property. I would liavej lost all the 
money I had put in it. All the money |my husband 
had been kind enough to give me and all the pin money 
I was able to save, 1 put into the property myself. I don't 
believe I would have had a penny—they would have put 
me out on the stroot. 

When 1 spoke of lis pendens being filed I did not refer 
to the suit of March 30th, 19*20, I meant all the other suits 
that were filed. There were a number of others, in fact 
there have been lis pendens on this property since 1920. 
Xo sales could be made on the property from 1920 up to 
the present time. 

The Six Thousand Dollars which was paid to Mr. 
L‘Engle in 1922 was for services in connection with the 
1920 suit. The Five Hundred Dollars was jj)aid to print 
the brief in this particular suit. 
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We had to borrow money from the Bank to buy food and 
Groceries. We borrowed it from the First American Bank 
until we could t tfet an injunction to dissolve it. which took 
about three months. The injunction was dissolved on Au¬ 
gust 1 • »th, 1920. r riien there was an appeal taken. They 
released our personal funds in the bank and we were al¬ 
lowed to unlock our box. "Flu* appeal was dismissed by 
the Circuit Court and wo were allowed to "et our bank 
account and hope unlocked. The decision of tin* Circuit 
Court was later affirmed by the Supremo Court in 1922. 
This decision came down after Mr. Broker's death which 
was on April 29th. 1922. 

I immediately thereafter paid Mr. I/Knirle his fee of 
Six Thousand Dollars. 

f>l The effect of the decision of the Supreme Court 

as to the 1920 suit was to dismiss the appeal and 
allow me to continue to enjoy the property which 1 had re¬ 
ceived by irift from my husband. 

On redirect examination by petitioner's counsel, pe¬ 
titioner testified as follows: 

From 1920 until after my husband's death in 1922, while 
we wen 1 away from Florida and at our home in Ireland, 
we had an au'ent here, Mr. J. B. McDonald of West Balm 
Beach. Florida, to transact all our business, lie made 
sales and collections for us durinir that time and made out 
our income tax. 

The witness made the following corrections in her pre¬ 
vious test imonv: 

We bouid 1 1 $7b.()<in worth of City of Miami Improvement 
Bonds and we also bought £10.000 worth of City of West 
Balm Beach Improvement Bonds. 


Approved and ordered filed this Ibth dav of Oct., 1.921. 
(S.) J. M. STMRNHAGK\\ 

Member. 
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52 Filed Oct. 14, 1931. 

i 

Court of Appeals of the District of Coluijibia. 

Docket No. 32381. 

Bui.\ E. Croker, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

A mended Preccipe. 

To the Clerk of the United States Board of Tak Appeals: 

You will please prepare and within sixty (lays of the 
filing of petition for review in the above stated pase, trans¬ 
mit to the Clerk of the Court, of Appeals of the District 
of ('oiumhia, certified copies of the following documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above entitled case. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for review. 

5. Statement of the evidence in the case and stipulation 
of counsel and order thereon. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of 

53 Appeals of tin* District of Columbia. 

Dated Xew York, October 3rd, 1931. ! 

RICHARD J. MACKEY, 

Attorney for Petitioner. 

Office and P. O. Address: 1501 Broadwav, Borough of 
Manhattan, Xew York Citv. 

54 Docket Xo. 32381. 

i 

Bula E. Croker, Petitioner, 

' I 


Commissioner of Internal Revenue, Respondent. 

('erf /fiente. 

1, B. D. Gamble, Clerk of the U. S. Board of Tax Ap- 
ueals. do herein* cerlifv that the foregoing pages 1 to 53, 
inclusive, contain and are a true copy of the transcript of 
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record, papers and proceedings on file and of record in 
my office as called for by the Pnvcipe in tin* appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 23rd dav of 
Oct. A. D. 1931. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

55 Filed Sept. 10, 1931, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 32381. 

Bvi.a E. Crokf.r, Petitioner, 
vs. 

(V>M missionkr of Internal Revenue, Respondent. 

i 

It is hereby stipulated and consented between counsel 
for the respective parties, that the default of t Ik* petitioner 
in preparing and transmitting her record on appeal may 
be reopened, and that the time of the petitioner for tin* 
preparation and transmission of her record on appeal, 
which expired July 24, 1931, may be extended to the 25th 
day of September, 1931, and that an order may be entered 
hereon without further notice. 

Dated August 19, 1931. 

(Signed) RICHARD J. MACKEY. 

Altnrncif for Plaintiff. 

(Signed) C. M. CHAREST, 

Aft or nr if for Defendant. 

5<i Received Oct. 14, 1931, l . S. Board of Tax Appeals. 
United States Board of Tax Appeals. Filed Oct. 14, 1931. 

I nited States Board of Fax Appeals. 

But.a E. Croker. Petitioner, 
against 

Commissioner ok Internal Revenue, Respondent. 

It is hereby stipulated and consented between counsel 
for the above respective parties, that the time of the peti- 
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tioner to prepare and transmit her record on ajipeal in the 
above matter to the Clerk of the Court of Appeals of the 
District of Columbia, be and herein* is extended to the 2nd 
day of November, 1931, and that an order may be entered 
thereon without further notice. 

Dated October 3, 1931. 

RICHARD J. MACKEY, 

Attorney for Petitioner. 

('. M. CTIAKEST, 

Attorney for Respondent. 

Endorsed on cover: Board of Tax Appeals.j No. 5534. 
Bula E. Croker, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Oct. 28, 1931. Henry W. Hodges, 
Clerk. i 
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OF TIIK DISTRICT OF COLUMBIA. 


BI’ LA F. CliOKEK. 


against 


Appellant 


David Burnet, Commissioner ol‘ 
Internal Revenue, 

Appellee 


Docket| No. 
5534. 

Oct. r lj*rm, 
11)31. 


APPELLANT’S BRIEF. 


Statement. 

This is an appeal from a decision of the Unite 1 States 
Board of Tax Appeals made November 25, 11)30, by which 
it was ordered, adjudged and decided that there was a 
deficiency in appellant's income tax for the vein* 11)22, 
amounting to §1,143.57 (p. 2(5). The amount of the de¬ 
ficiency originally charged against the taxpayer by the 
Commissioner was considerable larger. It was conceded, 
however, by the respondent that certain deductions) claimed 
by the taxpayer should have been allowed (p. 22). The 
items contested were attorneys' fees in the amount of 
§(5,500, paid by the petitioner in 11)22 in connection with 


certain litigation. The decision of the hoard was that 
these attornevs* fees were not a deductible item. 


The Facts. 


Tin* petitioner is the widow of Richard Welsted (Yokel* 
(p. Ml ). She was married to said Richard Froker in 11)14 
Ip. 21). Following: her marriage. with money that her 
husband gave h(*r and interests in land which he had 
deeded to her. she joined her husband in tin* business of 
buying and selling real estate. They also bought and sold 
securities through tin* New York market (Findings of 


Fact. p. -4 i. 

in tin* petitioner's deposition (pp. Ml-dsi, which is eon- 
taim*d in the statement of evidence at said pages, the peti¬ 
tioner details a great number of parcels of real estate 
which she and her husband bought and sold. 

In the findings of fact made by tin* Hoard Ip. 24) it is 
found as a fact that the petitioner joined her husband in 
the business of buying and selling real estate at Palm 
Reach. West Halm Reach and other places, and that they 
also bought apd sold through tin* New York market securi¬ 
ties which they kept at West Palm Roach. 


The statement in the findings of fact 
as follows: 


I p. 2 11 continues 


“They were disposing of parts of these tracts 
by sab* until March. 11)20. when a son of petitioner's 
husbaml. Howard Croker. as next friend of his 
father, instituted a suit against petitioner in his 
father's name, seeking to have his father declared 
incompetent and all transfers of property to peti¬ 
tioner set aside. As a consequence of this litiga¬ 
tion. the real estate and all other property, belong¬ 
ing to petitioner and her husband were tied up, and 
with the exception of some personal funds released 
in August. 11)20. remained so until 11)22, when the 
suit was dually decided in petitioner's favor and 
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hoi- right to tin* property transferred was recognized. 
This occurred shortly after lier husband's death in 
April, 11)22. Thereafter, petitioner disposed ot other 
tracts of land bv sale. 

In defending tin* aforesaid suit, petitioners hus¬ 
band paid as attorney's fees in HUM) large I sums, 
and in 11)22 petitioner so expended .Sb.nOO."| 


POINT I. 


The item of 86,500. attorney's fees paid by peti¬ 
tioner in 1922, was a proper deduction from petition¬ 
ers gross income for that year. 

The deduction is claimed under Section 214 (a > 1 of the 
Revenue Act of HUM as an expense incurred in the regular 
course of business. 


The gist of petitioner's claim may be summed upl in the 
language of the* dissenting opinion in which live members 
of the* Hoard concurred (p. 2b). It is stated there as 
follows: 

“When it is found as facts that tin* taxpayer and 
her husband were engaged in the real estate busi¬ 
ness and that this business was “tied' up I|or two 
years, by suit brought by the step-son as nexj friend 
to his father, and that the Sb.oOO attorney fee was 
paid to defend tin* suit and by the defense t^ie busi¬ 
ness was untied, then neither the .Joyce csjise nor 
the Field case cited, is in my opinion authority for 
the decision." 

“It is my opinion that the attorney fee paijl under 
the circumstances detailed is a deductible, ordinary 
and necessary business expense, under Section 
214 (a ) 1 of the Revenue Act of 11)21." 

The object of Richard Croker's children was, of course, 
to prevent their father making any additional transfer of 
property to the petitioner and to set aside transfersjalready 
made. ! 
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Th<* property which was the basis of the business was 
also the producing cause of the litigation. Without the 
property there could be no business. If there had been 
no property there would have been no litigation. 


The petitioner descrilied the (‘fleet of tie* litigation as 
fol lows | p. .44 ) : 

“Kvcry piece of property W(* owned was affected 
by this litigation. There was a lis pendens against 
ail of it. Our bank account and our box was tied 
up. We didn't even have money to pay tin* serv¬ 


ants 


* * * 


It goes without saying that this clleetttally put a stop 
to all business transactions by the petitioner and her hus¬ 
band. No real estate could be either sold or bought. 

For the sake of preserving their business the petitioner 
and her husband wen* under the necessitv of defending this 
suit in order that they might lie released from the injunc¬ 
tion which had completely paralyzed all business opera- 
t ions. 


After the death of her husband the petitioner was in 
tIn* position of a surviving partner, and tin* expenditures 
sin* made were as properly chargeable against tin* business 
as were those made bv Richard (Yoker in his lifetime. 

The items under consideration here were clearlv not 
capital expenditures. They did not enter into the cost of 
acquiring title to the property nor perfecting title thereto. 
There was no question involved in this litigation as to title 
of the real estate. Title* had been perfected and stood of 
record either in tin* joint names of tin* petitioner and her 
husband, or in the name of petitioner alone. 

The result of the trial was a judgment in favor of the 
defendant which was afterwards aftirmed by the Appellate* 
Court (p. 

It is submitted that the mere fact that someone, with¬ 


out the shadow of probable cause, brings an action de¬ 
manding that the defendant be required to reconvey real 


property which was in the joint names of herself'!and her 
husband, or property purchased by her in her individual 
name with moneys received from her husband does not 
make the attorney's fees paid in defense of the action 
capital expendit arcs. 

One of tin* items of relief prayed for in tin: 1 action 
was that tin* defendant be required to account for the 
income of ail lands and personal property received by her 
from or through her husband (p. 10). 

In tin* well known case of Kornhauser v. L'liitr^ Slates, 
27(> r. S. 115, tin* Court wrote at page 152: 

**< >n tin* c 
ture in que*s 
a business e 
expense. Ai 


ase made by the petition the oxpeneli- 

tion was t»ither a personal expense or 

xpense: it was not a living o* family 

ml it was an ‘ordinarv and lmcessarv* 

• • 


('.xpense, since a suit ordinarily and. as a general 
tiling at least, necessarily requires the employment 
of counsel and payment of his charges. The peti¬ 
tion is not as definite as it might have bj*e*n. but 
from its allegations, interpreted as the Solicitor 
(icneral concedes they may be, it appears that the 
accounting suit presented the question whether the 


compensation in respect of which tin* col-partner 
sought an accounting was for professional services 
performed by petitioner during the existence of tin* 
partnership or after its termination, tin* defense to 
that suit being based upon tin* latter alternative. 
In cither view, the compensation constituted busi¬ 
ness earnings. 


The Solicitor of Internal Revenue in a reccm 1 
opinion has held that legal expenses incurred by 
a doctor of medicine in defending a suit for mal¬ 


practice* we*re* business expense's within tin* mean¬ 


ing of tin* statute*. In the* course* of the* opinion 
it was said that such e»xpenditur<*s we*re ; s much 
ordinary and ne*ce*ssary business e*xpe*nse*s as the*y 
would be if made* by a me*rchant in defending an 
action for personal injuries caused by one of his 
de*Iive*rv automobiles, and that in the latter case 
the* deduction would be allowed without ejnestion. 
<\ lb V.-l. p. 22 (h 


i) 


Another departmental ruling is to the elTect that 
legal e*.xpe*nse*s incurred in defending an action for 
damages by a tenant injured xvhiU‘ at work on the 
taxpayer's farm are deductible* as a business ex¬ 
pense. ('. Ii. b. p. li!l. 

In tin* Appeal of F. .Meyer & Urotlier (\>., 4 I*». T. 
A 4M. tin* Hoard of Tax Appeals held that a legal 
expenditure* made* in defending a suit for an ac¬ 
count ini: - and damages result ini: from an alle*ge*d 
patent infringement was deductible us a business 
expense*. 

The basis of these* holdings see*ms to be* that 
where a suit or action against a taxpayer is directly 
conne*cte<l with. or. as othe*rwise* staTe*< 1 |A]>pe*al of 
Kacker. 1 \\. T. A. l!14. lMb>. proximately re*sulte*<l 
from Ii is business, the* e*xpe*nse incurred is a busi¬ 
ness expense* within the* meaning of Se*c. I’ll (at. 
subd. < 1 i of tin* act. The*se rulings see*m te> us te> 
be* souiul and the* principle* upon which the*y re*st 
oove*rs tlie* pre*sent cose. If the* e*xpe*nse* had bee*n 
incurred in an action to rece>ve*r a fe*e* freun a edient 
whe> re*fuse*el to pay it, tlie* characier e>f the* expendi¬ 
ture* as a business e*xpe*nse* would not be* elemhted. 
In the* application <>f* the* ae-t we* are* unable* te> pe*r- 
e*e*ive* any re*al distinction lx*twe*e*n an expenditure 
for attorne*y*s fe*e*s made* to se*e*ure* payment e>f tlie* 
e*a filings <>f the* busine*ss and a like* e*xpe*n<liture* to 
re*tain sue*h earnings afte*r the*ir re*e*e*ipt. One* is as 
diree-tlv ce>nne*e*teel with the* biisiiu»ss as the* either/* 


In the* e*ase* of I'ii-hard ('rolar, •//•.. v. (’ommissinner of 

Infernal l*< r< nu<. ll! F. S. Hoard of Tax Appe*als Ke*pe>rts 

■4OS. the* Hoard derided that atte>rnev*s fe*e*s paid bv tlie* 

taxpayer in lit igat ie>n be*twe*e*n his fathe*r and himself 

was a prope*r dc*dm*tion as a business expense*. 

The litigation in that case* was commenced bv Kichard 

(’re)ker. dr., against his father lor the* recovery e»f 8150,000 

fen* monevs a lienee I te> have been advanced, in which ae*tie)ii 

a counterclaim was interpeiscd by the father fen* a general 

accemnting e>f the plaint iff as his father's agent and te) 

cennpel the ree-euiveyance* of a certain warehouse, the prop- 

ertv of the* defendant. Kichard (Te)ker, Sr., but which was 
• • 

held by and in the name e>f the* plaintiff as security for 




certain advances to the father. In this action it was 
alleged that t lu- plaint ill* had acted as general agent and 
attorney in fact for the defendant over a long period of 
time. 

It is also of interest to note that deductions of attor¬ 
ney's fees in the same litigation as that involved in the 
present petitioner's appeal were allowed as deductions by 
the Commissioner in the income report of Richard |Cre>ker, 
Sr., covering tin* year 111-0 (pp. Mo-dd). 

In a case reported in the dune, 11)20, Cumulative!* Bulle¬ 


tin. page 10.*). a decision was rendered by the Committee 
on Appeals and Review on an appeal taken from a dis¬ 
allowance 4 of a deduction claimed for attorney's lees paid 
in defense <>f the* taxpayer's right, title* and interest in 
and to a certain patent whie-h had be*en issued te> jhe* tax¬ 
payer* by the* (Government. The* ( , omn)itte*e* in its opinion 

I 

said: | 

“The Committee is of the* opinion tl|iat the* 
amounts expendeei by this corporation a ft err it se*- 
cumi the* patent are* ne)t a part e>f the* e*e»st e>f the* 
preiperty fe>r the* reason that sue-h amounts eliel not 
aelel to e>r prolong the* life* e>f the* preiperty in ejues- 
t ion and cannot be* e-e)nsi<le*re*el as an improvement 
or be*tte*rme*nt. The* amounts so expended having 
nolle* of the* eh merits e>C improvement e>r betterment, 
cannot be* re*turne*el to the* corporation through ele- 
prcciation charge*s in ace*ordance* with tlie* preci¬ 
sions of Article* 174, Regulation MM, Ke*vised, epioted 
above*. Only such amounts as re*pre*se*nt tin* actual 
cost e>f tin* patent can be* <le*elucte<l by way of elepre- 
e iation annually by this corporation. The tjitle* and 
ownership of the* patent was in the* corporation, 
and the* amounts expe*nde*d we*re* not tnaelej in per¬ 
fecting its title* to the* patent alre*ady e>wne*d and 
use*d by the* company. The* conclusion e>f the* Ce>m- 
mittee is that the* amounts e*.\pemele*d by tip* ce>rpe>- 
ration in the* instant case* in litigation after the* pat¬ 
ent hael be*e*n se*cure*el by I» and had be*en transferred 
to the* corporation e-onstitute* necessary eiperating 
e*xpense*s and should not be* capitalize!." 
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It is clear that unless tin* attorney's fees which are 

« 

claimed as a deduction in the present appeal are allowable 

to the taxpayer as deductions in the regular course of 

business, they are not deductible at all in any year. If 
• • • 

not deductible it must be on tin* theory that they are “per¬ 
sonal expenses." 

It is submitted that the facts shown in tin* cast* at bar 

bring tin* deduction claimed herein within the rule laid 

down in the Kornltuuxer case and that the deduction 

claimed by the taxpayer should Ik* allowed. 

The cast* of ('out in ission< r of Iut< run/ Hevenur y. Field, 

4U Fed. f-d I S-(l. cited in the prevailing opinion, is not 

in point, for the reason that there was no claim in that 

case that any business was affected by the litigation. The 

attorneys' ices were expended for the purpose of procuring 

an adjudication by the taxpayer of his rights under certain 

trust provisions of his grandfather's will. 

The case of Joi/<-( v. Co in missioncr of Internal He venue . 

d lb T. A. dho. also cited in the prevailing opinion, is also, 

we submit, not in point. In that case the taxpayer was 

not engaged in any business certainly, as that term is 
* • • • 

generally understood. lie was engaged in “managing, in- 
vesting and preserving his estate” I p. .T>7 of tin* opinion ). 

The litigation involved a pre-nuptial agreement between 
the taxpayer and his wife. The taxpayer sought a deduc¬ 
tion of fees paid to attorneys in connection with tin* settle¬ 
ment of the rights of the parties under that agreement. 
The taxpayer sought by an ingenious argument to estab¬ 
lish that since the fixing of the rights of tin* parties under 
the pre-nuptial agreement gave him greater freedom in 
managing his property, and. hence, was an aid to the 
“business," the deduction was a business expense. 

In the case at bar there is no doubt whatever that the 

i 

taxpayer and her husband were engaged in a business. 
Tliev bought and sold real estate and securities. There is 
no doubt that operations in real estate and such other 
property constitute business. 


if the petitioner had been a partner in a business of 
that nature, and if some relative of the partner had 
brought a suit to have him declared incompetent, and as 
an incident of the suit obtained an injunction tying up 
all the property, would it not l>e held beyond any doubt 
that the defense of this action and the freeing of the 
property from the injunction constituted a deductible item 
by the partnership as an expense of the business]* 

If this reasoning is sound, we submit the fact that the 
other partner in tin* business was the husband of tin 
petitioner does not alter the situation. 

The decision and order appealed from shojuld be 
reversed. 

Uespectfullv submitted, 

i 

OIAKLES II. I5KIK3, 

Attorney for Appellant, 


Fkaxcis L. Dkiscoll 
Kiciiakd J. Mackey, 
of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 
No. 5534 

Bula E. Croker, appellant 

v. 

David Burnet, Commissioner of Internal 

Revenue, appellee 

APPEAL FROM THE FSITED STATES BOARD OF TAX 

A FEEAES 

BRIEF FOR APPELLEE 

PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion in the present clase is 
that of the United States Board of Tax Appeals 
(R. 23), which is reported in 21 B. T. A. 240. 

JURISDICTION j 

This appeal involves income taxes f 
1922 in the amount of $1,143.57, and is 
a decision of the United States Board 
peals entered on November 25, 1930. (R. 2(|-27.) 

The case is brought to this Court by petition for 

(i) 


or the vear 
% 

taken from 


of I 


'ax Ap- 




review filed on May 25. 1931 (R. 28), pursuant to 
the Revenue Aet of 1926, c. 27. Sections 1001, 1002, 
1003, 44 Star. 9. 109. 110. 

QUESTION PRESENTED 

Whether, in computing Federal ineonie taxes, 
attorney's fees and legal expense's paid by the tax- 
paver durum’ the taxable vear in defending title to 
certain property are ea]»ital e.X]>enditures or de¬ 
ductible* as ordinary and necessary expenses in¬ 
curred in carrying on a trade or business under 
Section 214 (a) (1 ) of the Revenue Act of 1921. 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act <d’ 1921. c. 136. 42 Stat. 227 : 

Skc. 214. (a) r riiat in commit ing net in- 
come there shall be allowed as deductions : 

( 1 ) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

mar in carrving on am* trade or business, 

• • • 

-X x x 

Sec. 215. (a) That in computing net in¬ 
come no deduction shall in anv case be al- 
lowed in respect of— 

(1) Personal, living, or family expenses; 

•X * * 

Treasure Regulations 62: 

• V. 

Akt. 293. Cnj)i((tl expenditures ,— * * * 
The cost of defending or perfecting title to 
property constitutes a part of the cost of 
the property and is not a deductible expense. 


* 


* 





STATEMENT OE EACTS 


The taxpayer lives at West Palm Beach, Florida, 
and is the widow of Richard W. Croker, whom she 
married in 1914. At the time of the marriage her 
husband owned large tracts of land in Florida, but 
she had no capital. Her husband gave her money 
and conveved interests in land to her, and she 

" i 

joined him in the business of buying and helling 
real estate at Palm Beach and other places. They 
also bought and sold securities. In 1920 Howard 
Croker. a son of her husband, instituted suit, as 
next friend of his father, against the taxpayer. 
(R. 22-24.) The bill sought to have her husband 
declared incompetent, a committee placed in (charge 
of his person and estate, and to have her reconvev 
to her husband all her right, title', and interest in 
property, personal or real, obtained from her hus¬ 
band. The bill also sought an injunction against 
the taxpayer from selling or transferring anj* of the 
property which she obtained from Iter husband, and 
against all banks and safe deposit companies from 
turning over property to her. (R. 9-10.) In de¬ 
fending this suit the taxpayer spent $(i,50(j) in at- 
torney’s fees and legal expenses in the year 1922. 
The Commissioner refused to allow this sijm as a 
deduction from gross income. (R. 24-25.) j 

The Board, with live members dissenting,[upheld 
the Commissioner. The parties stipulated that the 
decision of the Board might be reviewed bv this 
Court. (R. 27.) 
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ABGUMENT 

In computing Federal income taxes, attorney’s fees and 
legal expenses paid by the taxpayer during the taxable 
year in defending title to certain property are capital 
expenditures and are not deductible as ordinary and 
necessary expenses incurred in carrying on a trade or 
business under Section 214 (a) (1) of the Revenue Act 
of 1921 


The item which the taxpayer sought to deduct as 
a business expense was paid to her attorney for 
professional services and disbursements in defend¬ 
ing an action brought against her by her husband's 
children to set aside eonvevances to her and to her 
husband jointly and to have her husband declared 
incompetent and his affairs administered. The 
Board of Tax Appeals held that the taxpayer was 
not entitled to the deduction, because even if the 
taxpayer was carrying on a trade or business, the 
foes paid in defending this suit were not ordinary 
and necessary expenses incurred in carrying it on. 
The Board said (K. 25): 

Although the institution and pendency of 
the litigation probably impaired the busi¬ 
ness operations of petitioner and her hus¬ 
band, this alone docs not give the defense 
the character of an incident of the business. 
There is nothing to indicate that it grew out 
of the business, but it rather appears to have 
been the sort of litigation which would have 
been instituted and defended even if peti¬ 
tioner had merely been the grantee of prop¬ 
erties from her husband, or had otherwise, 
as the children thought, benefited at their 


expense by taking advantage of tlieir 

father's alleged incompetence. The fact that 

there mav have been a business which in- 
* 

cidentally may have suffered does not jbring 
the cost of defending the suit withijn the 
statute. It is not, in our opinion, a proper 
deduction. j 

We think that this is the correct application of 
the law to the facts of the instant case. The ex¬ 
penditure in this case does not meet with tlje test 
of what constitutes a business expense. It| arose 
independently of the taxpayer’s business. It was 
not incurred primarily because of business activi¬ 
ties, nor was business the immediate cause inducing 
the expenditure. The expense of protecting one’s 
property, although that property had been acquired 
bv reason of business done in the past, relates to 
and arises from ownership of the property, ^iot by 
reason of the doing of business. 

While the Board based its decision upon this 
ground, the same conclusion would be reached by a 
consideration of the facts in the light of Article 293 
of Treasury Regulations (>2, which provides that 
“The cost of defending or perfecting title to prop¬ 
erty constitutes a part of the cost of the property 
and is not a deductible expense/’ The Board did 
not deem it necessary to go further and determine 
whether or not the expenditure in this case came 
within tlie above-quoted regulations, but it is per¬ 
fectly apparent that it does. The suit was one for 
the reconveyance of property. Expenses incurred 
in defending such a suit can hardlv be said to be 


r, 

anything other than in defense of the title to prop¬ 
erty. That this was the character of the suit is 
plainly shown by the provisions of the complaint, 
which reads in part as follows (R. 9-10): 

4. That the defendant be required to re- 
convev the real estate hereinbefore obtained 
by her with the moneys, properties, and pro¬ 
ceeds thereof belonging to the said Richard 
Croker, Sr., and to release and reeonvev unto 
the said Richard Croker, Sr., all her right, 
title and interest in and to such property 
heretofore taken in the joint names of the 
said Richard (Toker. Sr., and herself. 

5. That the defendant be required to re¬ 
convey and transfer unto the said Richard 
Croker, Sr., all notes, mortgages, bonds, se¬ 
curities. or personal property of any kind 
and description obtained from him or with 
the proceeds of money belonging to him. 

(>. That the defendant be required to make 
a full, complete, and thorough discovery of 
all lands and personal property of any and 
all descriptions which she has received of or 
through the said Richard Croker, Sr., or 
from monevs rightfully belonging to him and 
to account for the income and proceeds there¬ 
from. 

7. That an injunction be issued against 
the defendant, her agents, attorneys, or any 
other person or persons representing her or 
acting for her, from selling, conveying, mort- 
gaging, assigning, transferring, or in any 
other way disposing of any of the real or 
personal property wherever the same is lo¬ 
cated. which the defendant has obtained 


I 


from, of or through the said Ricjhard 
Croker, Sr., and enjoining her from posses¬ 
sing, molesting, or interfering with any of 
the property of the said Richard Croker, Sr. 

Inasmuch as Article 293 of Treasury Regulations 
62 has been recognized and approved by Congress, 1 
and inasmuch as it clearly provides that the cpst of 
defending title to property is not a deductible ex¬ 
pense, there can be no doubt that the Commissioner 
was correct in disallowing the deduction of $6,500 
from the taxpayer’s return for 1922. 

In her brief the taxpayer takes the position that 
the items in question were not capital expenditures 
(Br. 4) : J 

There was no question involved in tips liti¬ 
gation as to title of the real estate. Title had 


’A regulation lias the force and effect of law. unless it is 
in conflict with express statutory provision. Maryland 
Casualty Co. v. United State. *. 251 l\ S. 442, 449. There is 
no statutory provision which conflicts with the regulation in 
question. Moreover. Section 215 of the Revenue Act of 
1021. upon which the regulation is based, has been substan¬ 
tially reenacted in the later acts. See Section 215iof the 
Revenue Act of 1024. c. 2*44. 44 Stat. 254: Section 21o of the 
Revenue Act of 102(5. c. 27. 44 Stat. 0; Section 24j<>f the 
Revenue Act of 102S, c. 852, 45 Stat. 701; and Section 24 of 
the Revenue Act of 1042. approved June (5. 1042. The regu¬ 
lations promulgated under the later acts are substantially 
the same as Article 294 of Treasury Regulations G2. See 
Article 202 of Treasury Regulations (55 and (50 and Article 
282 of Treasury Regulations 74. The reenactment j of the 
statute in 1024. 102(5, 1928. and 1042. in the face of the con¬ 
sistent administrative construction, amounts to a 'legisla¬ 
tive recognition and approval of the statute so construed. 
Brewster v. Gage. 280 U. S. 427. 447: McCaughn v. tjershey 
Chocolate Co.. 284 U. S. 488, 402-404: William* v. garnet. 
59 F. (2d) 457. 358 (App. D. C.). 
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been perfected and stood of record, either in 
the joint names of tin* petitioner and her 
husband or in the name of petitioner alone. 

In the first place. Article 293 of Treasury Regu¬ 
lations ()2 is not limited in terms to real property, 
but applies to property in general. Secondly, it 
is frivolous for the taxpayer to argue that the title 
to real estate was not involved, when the bill of com¬ 
plaint expressly prayed that “the defendant he re¬ 
quired to reconvey the real estate * * * t<> the 

said Richard Groker, Sr., and to release and recon- 
vev unto the said Richard Croker. Sr., all her right, 
title, and interest in and to such property hereto¬ 
fore taken in the joint names of the said Richard 
Croker, Sr., and herself." (R. 9.) 

The case of Kornhanser v. United Staff's, 27G 
U. S. 145, relied upon by the taxpayer, is not appli¬ 
cable here. There was no question of a capital ex¬ 
penditure in the Kornhanser case. In that case the 


sole question was whether it was a business or per¬ 
sonal expense. The litigation, as the court pointed 
out, merely entitled the taxpayer to retain income 
for personal services which he had collected. It 
did not relate to the retention of the corjins which 
produced the income—which is what we are deal¬ 
ing with here. The expense of retaining income, 

under the circumstances of that case, is elearlv de- 

* 

duetible for a single year, just as the judgment 
would have been deducted for a single year, had 
the taxpayer been obliged to account for the profits 
(Lucas v. American Code Co., 280 V. S. 4451. or 


I 

as tlie income arising from an award of dairjages 
is ordinarily taxable in a single year (Burnet v. 
Sanford d Brooks Co., 282 U. S. 359). 

The recent case of Commissioner v. Peoples - 
Pittsburgh Trust Co., decided by the Circuit Court 
of Appeals for the Third Circuit on August 3,1932, 
is likewise inapplicable because it deals with the 
distinction between personal and business expenses 
and not between capital and current expenses. In 
that case it was held that the attorney’s fees and 


expenses incurred in the defense of a criminal ac¬ 
tion were business expenses where the criminal 
action was connected with his business and li<3 was 


found not guilty. It was also held in that case 

(erroneously, we believe) that the attorney’s fees 

and legal expenses were directly connected with 

the taxpayer's business. In the instant case the 

attorney’s fees and disbursements were not directly 

connected with the taxpayer’s business of buying 

and selling real estate, as we have shown above, but 

were onlv indirectly connected therewith. This 
%> % 

same distinction likewise applies to the Kornhauser 
case. 

Murphy Oil Co. v. Burnet , 55 F. (2d) 17, 26 (C. 
C. A. 9th). closely resembles the instant case. In 
that case it was held that legal expenses, as well as 
an amount paid in compromise of a suit alleging 
fraud in the acquisition of oil properties and seek¬ 


ing an accounting for profits and the restoration of 


the property, constitute capital expenditures and 
not a deductible business expense. The I court 
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quoted from the decision of the Board of Tax Ap¬ 
peals, in which the Board said that it had repeat¬ 
edly held that the cost of defending title is a capital 
expenditure representing additional cost of the 
property. Bliss v. Commissioner , 57 F. (2d) 984 
(C. C. A. 5th), recognizes the same principle, but 
applies it to a different set of facts and conse¬ 
quently reaches a different result. In the Bliss 
case the suit had no such connection with the pur¬ 
chase price of the property as the litigation consid¬ 
ered in the Murphy case. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect and should therefore be affirmed. 

Respect fully submitted. 

G. A. YorxGQriST, 

Assistant Attorney General. 

Si: wall Kky, 

Morton K. Rothschild, 
Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue , 

Frank M. Thompson, Jr., 

Special Attorney , 

Bureau of Internal Revenue , 


Of Counsel. 


September, 19:>2. 
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